BREXIT - WHAT DOES THE TRANSITION
AGREEMENT MEAN?
On Friday 23 March 2018, the EU announced that agreement
in principle had been reached on a transition (or
'implementation') period running from the UK's withdrawal
from the EU on 29 March 2019 to the end of 2020, during
which the UK would retain access to the EU Internal Market
and Customs Union on its current terms.
The European Council also adopted guidelines for the EU's
negotiators with a view to opening the negotiations with the
UK to agree a framework for the future relationship between
the EU and UK post Brexit.

Key issues
• A Brexit transition period to run
from March 2019 to the end of
2020 has been agreed in
principle
•

The UK and EU now start
negotiations on their future
relationship post-Brexit

•

The transition arrangements
will come into force only as part
of an overall Withdrawal
Agreement

•

The process for finally agreeing
and ratifying the Withdrawal
Agreement is unlikely to start
before October 2018

•

There are still open issues that
could mean that the parties fail
to agree the Withdrawal
Agreement

WHAT HAS BEEN AGREED ON TRANSITION?
The EU and the UK have achieved a political agreement on transition to what
is an as yet uncertain future relationship, negotiations on which are only
starting now.
The negotiators have also agreed the draft legal text to be included to give
effect to this agreement in the Withdrawal Agreement under negotiation
between the EU and the UK governing the terms of the UK's exit from the EU.
The terms of this transition agreement would mean the UK will be treated as if
it were an EU Member State for most relevant purposes from when it leaves
the EU on 29 March 2019 to 31 December 2020. However, this agreement will
not be legally binding until the Withdrawal Agreement is formally agreed and
ratified, a process which is expected to start in October 2018 and must
conclude by 29 March 2019.
Assuming that the transition agreement does come into force, UK rights
derived from EU law, for example the passporting rights of financial
institutions, would be preserved until 31 December 2020.
EU law would apply in both the UK and the EU as if the UK continued to be a
Member State for most relevant purposes during the transition period. This
would also include all new EU laws that come into effect during that period.
Voting rights and UK participation in EU institutions would however cease
when the UK leaves the EU in March 2019, although the UK has secured
some limited rights of consultation on proposed new EU laws.
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WHAT IS NOT COVERED?
The transition arrangements included in the draft Withdrawal Agreement
would not preserve a UK firm’s rights to passport into the EEA / EFTA states
under the EEA Agreement or to benefit from other EU-third country
agreements already in place, unless the third countries otherwise agree.
However, the UK would be bound to give effect to these agreements with third
countries even if there is no reciprocity.
The transition arrangements also do not address:
•

any issues that UK or EU firms may have in winding down legacy
portfolios of cross-border contracts with clients and counterparties after 31
December 2020 when their passport rights will have ceased to apply;

•

any arrangements for the UK to transition to becoming an "equivalent third
country" under various pieces of EU legislation without there being any
gap after the end of the transition period; or

•

any arrangement to extend the transition should the period to December
2020 prove too short to reach a long-term agreement between the UK and
the EU.

CAN COMPANIES NOW RELY ON THERE BEING A
TRANSITION PERIOD?
Both the EU and the UK maintain that "nothing is agreed until everything is
agreed". As such, the transition elements in the draft Withdrawal Agreement
represent a political agreement which depends on signature and ratification by
both parties. This requires the approval of the European Council and the
European Parliament, as well as approval by the UK in accordance with its
constitutional procedures (which, in practice, will require primary legislation).
Whether there will be sufficient political consensus at that time around all the
elements of the withdrawal agreement is an open question. The next
European Council meeting is in June, followed by the meeting in October
where it is hoped that final agreement will be reached with a view to ratification
after that.
There are a number of open issues that might still prevent the conclusion of
the Withdrawal Agreement, for example the issues relating to customs and
other arrangements at the Northern Ireland border or any Spanish objections
to the inclusion of Gibraltar in the scope of the agreement.
Despite its legal uncertainty, the political agreement may, however, inform the
implementation by companies of contingency plans.
The pressure on the UK, the EU and EU27 national governments to reach an
agreement will likely rise over time, and both the European Commission and
the UK Government negotiation teams were keen to emphasise that they are
converging towards a deal, the text of which includes a transition period. Firms
will need to assess the implications for their contingency planning taking
account into their individual circumstances and risk appetite (and that of their
regulators).
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WHAT IF THERE IS NO DEAL?
The UK Government and regulators have indicated their willingness to
address the "cliff edge" for EU27 firms conducting regulated financial services
business with UK clients and counterparties, for example through the use of
temporary permissions, should the discussions on the Withdrawal Agreement
fail to deliver a transition period. The UK is putting in place the legal
framework to introduce this unilaterally, although some aspects of this are
dependent on cooperation by EU27 firms' home state regulators.
By contrast, there are no public plans to put in place any legislative machinery
at EU27 or EU27 Member State level to address "cliff edge" issues affecting
UK firms conducting business with EU27 clients and counterparties should the
discussions on the Withdrawal Agreement fail. Were such legislation proposed
now, the timeline for implementation would be challenging. The EU may be
able to take some actions at reasonably short notice following a no-deal exit to
mitigate some of the adverse effects on the EU, for example by activating
some of the existing third country regimes in EU legislation, but their scope is
limited and there may be a gap after the UK leaves the EU before these
actions can take effect.

WHAT NOW?
The EU has also agreed its own guidelines on what it considers a future EUUK relationship should look like. The EU and UK will now seek to agree a
"political declaration" on what that should be by October alongside their
agreement on the final text of the Withdrawal Agreement.
Negotiations on the content of a future relationship will now begin, whilst
resolution continues to be sought for the remaining "withdrawal issues", not
least the Northern Ireland border.
So far, the EU has maintained a cohesive approach to talks, however as
substantive trade talks begin, a splintering of this unity may be expected as
each member state's vested interests, of which some may conflict, are aired.
This leaves uncertainty as to the speed of conclusion of a declaration sought
by the UK government on the "heads of terms" of a future partnership
agreement.
The next key staging post in the Brexit process will be the European Council
meeting in June.
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